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statements which at first sight seem to allow the parties an
unrestricted right to select the governing law. In one case, for
instance, Bowen L.J. said:
'It is open in all cases for parties to make such agreement as they
please as to incorporating the provisions of any foreign law with their
contracts.'1
Statements of this nature certainly do not warrant the assump-
tion that parties may submit their contract as a whole to the law
of ,a country with which it has no factual connexion. They are
directed to a different question.
B. PARTICULAR TOPICS
is^
I.   CAPACITY
o English What law governs capacity to make a mercantile contract is
authority a matter of speculation so far as the English authorities are
concerned. There is no clear decision and the dicta are not very
helpful. According to Cotton L.J., it is a Veil-recognized
principle of law' that the lex domicilii governs,2 but Lord
Greene suggests chigh authority' for the view that the question
is determined'not by the law of the domicil, but by the lexloci .3
It is clear, at any rate, that the choice lies between the lex domi-
ciliiy the lex loci contractus^ and the proper law in the objective
sense.
Lex dmi- It is now generally conceded that in modern conditions of
tisfecto™ tra<3e domicil is not a satisfactory test. It is incompatible with
justice and with the trust that lies at the basis of mercantile
dealings, for instance, that a person over twenty-one years of
age should be able to escape liability for the price of goods
sold and delivered to him in a London shop on the ground that
he is still an infant by his lex domicilii. Even on the Continent
the rule that capacity is governed by the personal law cannot be
relied upon by a party who, though incapax by his personal
1 Jacobs v. Crtdit lyonnais (1884), 12 Q.B.D. 589, 599.
* Sottomayerv. De Bams (No. i) (1877), L,R. 3 PJX I, 5. Although this
was a marriage case, Cotton LJ. applied his statement to any contract. He was
severely criticized in the later Soitomayor Case (1879), L.R. $ P.D. 94, 100, but
in Cooper v. Cooper (1888), L.R, 13 A.C. 88, was supported by Lord Halsbury.
3 Baindailv. Baindail* [1946] P. 122, 128; to the same effect Sir Creswell
Creswell in Simomn v. Mallac (1860), 2 Sw- & Tr. 67. In Republlca de Guatemala
v. Nunez, [1927] i K.B. 669, 689, Scratton L J. said the matter was determin-
able either by the lex domicilii or by the lex locii Lawrence L.J., at p. 700,
declined to give a final opinion.

